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Key points

When adopting its first strategy on the implementation of the EU Charter of Fundamental Rights in
2010, the European Commission committed to using its powers to make sure that the EU would lead
by example in promoting, respecting and protecting fundamental rights enshrined in the Charter.
Although the Commission did take a number of steps in that direction, developments over the last ten
years show that, overall, commitments have often failed to be matched by concrete actions.

As the Commission starts working on a renewed strategy on the Charter, Liberties illustrates in this

policy brief the main shortfalls affecting the current framework and puts forward ideas on concrete

tools and practices the European Commission could set in place in order to address these gaps. Here

are Liberties’ key points:

1. 'The EU has not used its competences to their full potential to promote fundamental rights en-
shrined in the Charter. With a view to a more effective implementation of this positive obligation,

the Commission could:

* Integrate independent fundamental rights expertise to enhance the quality and the account-
ability of its mainstreaming efforts

*  Ensure fundamental rights expertise across all Commission services
*  Develop an annual strategic Charter mainstreaming workplan

*  Turn the Charter annual reports into a tool to enhance accountability, transparency and
participation

*  Use communication channels more eftectively

2. 'The institutions do not have sufficient procedures in place to minimise the risk that they them-
selves violate the Charter. To better prevent EU actions that fail to comply with fundamental
rights from emerging, the Commission could:

*  Improve the quality of fundamental rights impact assessments

*  Make use of existing powers to avoid the backsliding of fundamental rights during negotia-
tions of proposals
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Ensure systematic monitoring and evaluation of EU legislation and policy from a fundamen-
tal rights perspective

Carry out a closer and more transparent monitoring of agencies’ and bodies’ activities

3. The Commission does not take swift and effective action to protect fundamental rights whenever

Member States, acting within the scope of EU law, violate them. The Commission could:

Provide guidance on fundamental rights driven transposition and application of EU legisla-
tion to help prevent breaches

Develop a strategic approach to Charter based enforcement action

Provide enhanced support to actors that promote the protection of fundamental rights and
values at national level
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Introduction

10 years have passed since the EU Charter of Fundamental Rights (“the Charter”) became an instru-
ment of EU primary law and an on its effective application was adopted by the Euro-
pean Commission. The idea that the EU would set an example to ensure that the fundamental rights
provided for in the Charter become reality was at the core of the 2010 strategy, which was meant to
be implemented in a continuous, determined and transparent manner and with the involvement of all
interested parties.

Indeed, many steps were taken to achieve that objective. The EU made use of its competences and
came up with new standards binding on the Member States in areas relevant to fundamental rights,
such as data protection, human trafficking, fair criminal trials, child friendly justice, rights of victims
of crime and the protection of whistle-blowers. It also acceded for the first time to a human rights
treaty — the , and signed up
to another one — the

. The European Commission strived to strengthen the assessment
of the impact of its legislative proposals on fundamental rights, with and opera-
tional guidance. The Council and the European Parliament also committed to ensuring consistent
checks on negotiated legislation throughout the legislative process. The Commission initiated some
ground-breaking legal action against Member States violating their fundamental rights obligations,
including on the right to independent courts, the right to asylum and freedom of association of civil
society organizations. It also put forward some important policy initiatives relevant to fundamental
rights, including on tackling disinformation, countering hate speech online, protecting children in
migration, promoting equality, and fighting discrimination. The
(FRA) gained increasing resources and prominence. The 2014-2019 Commission held

to raise awareness and create opportunities for discussion on what it
considered key fundamental rights issues.

Yet, efforts have been piecemeal. And three broad shortfalls remain. First, the EU has not used its
competences to their full potential to promote fundamental rights enshrined in the Charter.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52010DC0573
https://ec.europa.eu/social/main.jsp?catId=1138&langId=en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/gender-equality/gender-based-violence/ending-gender-based-violence_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/gender-equality/gender-based-violence/ending-gender-based-violence_en
https://ec.europa.eu/info/sites/info/files/file_import/better-regulation-toolbox-28_en_0.pdf
https://ec.europa.eu/info/files/operational-guidance-taking-account-fundamental-rights-commission-impact-assessments_en
https://fra.europa.eu/en/about-fra
https://ec.europa.eu/info/events/annual-colloquium-fundamental-rights_en
https://ec.europa.eu/info/events/annual-colloquium-fundamental-rights_en
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severe. Media and civil society organizations have been raising concerns on this issue for many years
— as also shown by the information provided in the report Liberties sent in response to the European
Commission’s 2020 consultation on the rule of law. They made repeated calls on the EU to come up
with harmonised anti-SLAPP rules, which have also been echoed by the European Parliament.

There are many reasons for the European Commission to act on this: besides representing an attack
on the essential components of any well-functioning democracy built on the rule of law, SLAPPs also
hinder EU efforts to empower and protect whistle-blowers. In addition, SLAPPs overburden national
justice systems, which could impact cross-border judicial cooperation. But the Commission has so far
been reluctant to use its right of initiative to address the issue.

Second, the institutions do not have sufficient procedures in place to minimise the risk that they
themselves violate the Charter. This has been established by inquiries of the EU Ombudswoman (for
example as regards alleged misconduct by Frontex and misuse of ESIFs in breach of the Charter) and
rulings of the EU Court of Justice (such as the many cases decided by the Court on incompatibility
with the Charter of EU decisions on terrorist listings of individuals).

Following an inquiry prompted by civil society organizations including the Hungarian Civil Liberties
Union, Liberties’ Hungarian member, a recent report by the UN Committee on the Rights of Persons
with Disabilities drew attention to how ESIF funds disbursed to Hungary by the European Commis-
sion contributed to grave and systematic violations of disability rights. The Committee recommended
that the EU ensure that these funds stop being allocated in a way which facilitates or maintains the
segregation of persons with disabilities in the country, which is contrary to the UN Convention on

the Rights of Persons with Disabilities (CRPD), to which the EU is party.

'The issue was also taken up by the EU Ombudswoman who expressed her concern over the European
Commission’s interpretation of a key provision of the CRPD, which she considered at odds with that
of the UN committee. She urged the Commission to take concrete steps to ensure that EU funds are
not used to maintain existing institutions. While the Ombudswoman accepted that the Commission
did not have a legal basis to recover EU funds from the social care institution, she prompted the
Commission to address this legal gap and urged a thorough monitoring of the ‘deinstitutionalisation’
process in Hungary. The Commission’s response to the Ombudsman acknowledges that EU funds
should not be used to maintain institutions and should instead be used to support deinstitutional-
isation. However, it remains obscure on the concrete steps which will be put forward to effectively

prevent similar situations in the future.



https://www.liberties.eu/f/Ko8Dt_
https://www.europarl.europa.eu/doceo/document/TA-8-2018-0204_EN.pdf
https://enil.eu/news/un-finds-hungary-responsible-for-grave-and-systematic-violations-of-disability-rights-condemns-mass-institutionalisation-funded-by-the-eu/
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2fHUN%2fIR%2f1&Lang=en
https://www.ombudsman.europa.eu/en/case/en/52034
https://www.ombudsman.europa.eu/pdf/en/125982
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'Third, the European Commission is not taking swift and effective action to protect fundamental
rights whenever Member States, acting within the scope of EU law, violate them.

Severe restrictions on access to education for Roma children, including instructions and practices of
segregation in special schools or special classes, have been reported for years in several EU Member
States. These restrictions have been noted by Liberties’ members in the Czech Republic, Hungary
and Italy.

Non-discrimination, access to education and the rights of the child are fundamental rights enshrined
in the Charter. These fundamental rights are given expression in EU secondary law (the so-called
Race Equality Directive 2000/43/EC), which oblige Member States to eliminate all forms of dis-
crimination based on race or ethnic origin including in the field of education. A consistent body of
case-law of the European Court of Human Rights (ECtHR) exists, which makes it clear that the
placement of Roma children in special classes or special schools is contrary to the prohibition of
discrimination and to the right to education. The EU Member States concerned have largely failed to
implement their obligations in this area as they derive from EU law and the ECtHR rulings.

While the European Commission at some point initiated infringements to prompt some of these EU
Member States to address the issue, it has not to date brought any of the countries to the EU Court
of Justice, despite the vast evidence of persistent and flagrant violations of the Charter and the Race
Equality Directive.

The 2010 strategy on the Charter and the policy measures subsequently adopted to implement it set
out all relevant key commitments: from strengthening a fundamental rights culture within the EU
institutional framework, through ensuring that EU law and policy making promotes and respects the
Charter, ensuring that Member States comply with fundamental rights when they implement EU law,
to guidance and enforcement. What is lacking, are concrete tools and practices to make sure these
commitments are properly implemented.

In response to the Commission’s targeted consultation aimed at informing work on a new strategy on
the Charter, which has been announced for 2020, this brief puts forward some ideas on what these
concrete tools and practices could look like, with a focus on the European Commission — in the light
of its key role as promoter of EU legislation and policy, and as guardian of the Treaties.



https://www.liberties.eu/en/news/segregation-in-czech-schools/13893
https://www.liberties.eu/en/news/civil-protest-against-segregation/2539
https://www.liberties.eu/en/news/analysis-of-the-project-schooling-roma/8310
https://www.echr.coe.int/Documents/FS_Roma_ENG.pdf
https://www.echr.coe.int/Documents/FS_Roma_ENG.pdf
https://ec.europa.eu/newsroom/just/item-detail.cfm?item_id=673880
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Promoting fundamental rights

All EU institutions must aim to promote the EU’s foundational values (Article 3(1) and 13 TEU),
including respect for fundamental rights (Article 2 TEU), as enshrined in the Charter (Article 6(1)
TEU). EU institutions must respect and promote the application of the rights and principles set
out in the Charter in accordance with their respective powers (Article 51(1) of the Charter). This is
known as mainstreaming: EU institutions, including the European Commission, must exercise their
competences in a way that contributes to the preservation and the development of fundamental rights
(see also the preamble to the Charter).

‘The new strategy on the Charter could provide a strategic framework to better support all Commis-
sion services in the implementation of this positive obligation. The following suggestions could help
the Commission achieve this.

Integrating independent fundamental rights expertise

Ensuring the mainstreaming of fundamental rights in all Commission’s activities across all policy
areas is a huge task. It requires specific fundamental rights expertise and needs to be supported
by objective and independent expert advice. Using independent fundamental rights expertise would
bring clear added value to the Commission in terms of ensuring quality and the accountability of its
mainstreaming efforts.

To this end, the Commission should consider establishing a permanent network of independent
fundamental rights experts. Such a network could be composed of a variety of members including
seconded fundamental rights experts from Member States, the FRA, international human rights
bodies (Council of Europe, UN) and civil society. It could be tasked with advising the Commission
on how to promote fundamental rights in key areas of EU competence, on the assessment of the
impact of EU law and policy measures on fundamental rights, on Member States’ compliance with
the Charter in areas covered by EU law and on the relevance of national and European jurisprudence
to the interpretation and application of the Charter. It could also support the Commission in the
drafting of its annual reports on the Charter of Fundamental Rights.

'The network’s contribution to the work of the Commission could be operationalised through the es-
tablishment of sectoral fundamental rights consultative forums providing advice to the Commission’s
services in the assigned policy areas. Minimum rules could be set to ensure sustainable, regular and
meaningful involvement and consultation of the fundamental rights forums in the services” work,
as well as a regular reporting by services of how the advice and opinions of the forums are taken
into account. In turn, services could be asked to assess the performance of the fundamental rights
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forums and the value they add, to allow for a regular evaluation of the network’s contribution to the
Commission’s mainstreaming efforts.

Ensuring fundamental rights expertise throughout the Commission

Every Commission service has the responsibility to ensure the mainstreaming of fundamental rights
in the assigned policy area. The Fundamental Rights Policy unit of the Directorate-General (DG) for
Justice is meant to serve as a pool of fundamental rights experts providing advice on the interpretation
and application of the Charter to other Commission services. However, this unit does not have the
capacity to respond to all possible requests. In addition, its involvement depends on the other services’
sensitivity to and awareness of fundamental rights issues. A number of practical arrangements could
be put in place to ensure that all Commission services enjoy a basic minimum level of fundamental
rights expertise:

* Create a post for at least one fundamental rights focal point in each Commission service, who could
report directly to the deputy Directors-General and be tasked to:

° screen the service’s legislative and policy initiatives from a fundamental rights perspective,
° regularly map and monitor fundamental rights issues in the assigned policy area,
° act as point of contact for DG Justice’s Fundamental Rights Policy unit,

° be responsible for the service’s fundamental rights consultative forum, if established as suggested
above;


https://sites.uclouvain.be/cridho/en/eu_experts_network/
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2000/2231%28INI%29
http://cridho.uclouvain.be/documents/Download.Rep/Reports2005/CFR-%20CDFConclusions2006EN.pdf
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* Ensure regular fundamental rights training tailored to each Commission service. Training pro-
grammes could be designed and delivered by DG Justice’s Fundamental Rights Policy unit with
the support of the DG’s fundamental rights focal points and the logistical support of the Secretariat
General. FRA staft as well as external experts, including from relevant international human rights
bodies (Council of Europe, UN) and civil society could be contracted to support delivery of train-
ings — or this could be one of the tasks of the network of independent fundamental rights experts, if
established as suggested above. Participation in each training session should be ensured for at least
one official from each directorate of every service;

* Increase capacity of the mainstreaming team in DG Justice’s Fundamental Rights Policy unit,
including through long-term secondments of national experts, long-term staff exchanges between
the Commission and the Council of Europe, and ensuring turnover between the unit and the
services’ fundamental rights focal points;

* Increase capacity of the fundamental rights team in the Legal Service, including through long-term
secondments of national experts and long-term staff exchanges between Commission Legal Service
lawyers and legal experts from the Council of Europe.

An annual strategic Charter mainstreaming workplan

Every Commission service is supposed to anticipate, assess and plan how existing and upcoming
legislation and policies under their portfolios can better contribute to the respect and promotion
of fundamental rights. But in reality services do not engage systematically in such an exercise, and
aspects relating to fundamental rights are often spotted at the end of the process — sometimes just
before the adoption of the legislative or policy initiative — when it is too late to properly consider and
address them. A regular upstream planning exercise could be used to ensure the systematic and regu-
lar mainstreaming of fundamental rights across all policy areas, as well as an efficient and transparent
exchange of information and cooperation between services on fundamental rights issues.

'The Commission could draw up an annual staff working document mapping, for each policy area, key
existing instruments, or planned initiatives potentially impacting — positively and negatively — fun-
damental rights. Such a document could also identify actions needed to address fundamental rights
issues arising in the area concerned, including law and policy making, guidance, enforcement, data
collection, evaluations and establishment of funding priorities.

'This mapping and action plan could be based on inputs resulting from an internal audit and assessment
conducted by each service for the assigned policy area. This audit could be similar to those already
carried out by services as their contribution to the Commission’s Annual Reports on the Charter
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(with the difference that this would be ex-ante rather than ex-post). Services could take into account
jurisprudence, complaints and petitions but also reports by and targeted consultations with external
stakeholders with fundamental rights expertise. Such stakeholders could include relevant regional and
international human rights bodies, the FRA, civil society organisations and national human rights
institutions. The fundamental rights consultative forums, if established as suggested above, could
provide meaningful support to this exercise.

Several challenges are affecting media pluralism and freedom across the EU, as shown in the report
Liberties sent in response to the European Commission’s 2020 consultation on the rule of law. These
include excessive media concentration, non-transparent allocation of funding to media outlets, gov-
ernment interference in media ownership, legal harassment, hate speech, abusive criminalisation of
speech (for example through defamation laws, counterterrorism laws and hate speech laws), corruption
of media authorities, restrictions on access to and disclosure of public interest information, inadequate

protection of journalists and other media actors.

A free and independent media is essential to any healthy democracy and to preserve a strong rule of
law environment. The media is also an important part of the EU internal market. It is therefore in
the European Commission’s interest to use all the tools it has available to promote and protect a free
and independent media landscape in all EU Member States. The Commission has many tools at its
disposal, including: the strategic enforcement of EU rules that can help protect media pluralism in
areas such as competition, internal market freedoms, whistle-blower protection, public procurement;
the adoption of guidance to prevent the misuse of EU rules that can affect free speech, including rules
on incitement to terrorism or hate speech, and the provision of funding for balanced and high-quality
private media across the EU.

However, efforts by the Commission have been very scattered and mostly ineffective. A strategic
audit of initiatives that the Commission’s various services could take in order to address the identified
challenges affecting media pluralism and freedom across the EU would contribute to ensuring more

comprehensive, coordinated and effective EU action in this area, as well as its visibility.

As part of its mainstreaming support role, DG Justice’s Fundamental Rights Policy unit could coor-
dinate and supervise this exercise and ensure regular monitoring of its implementation at technical
level, through the existing Inter-Service Group on the Charter.

To ensure meaningful and open discussions on fundamental rights issues at political level, the Secre-
tariat-General could include the implementation of the workplan as regular item of Heads of Cabinet’s

1



https://www.liberties.eu/f/Ko8Dt_
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“Hebdo” meetings and of the College’s weekly meetings, based on reporting by the Vice-President on
Values and Transparency, as part of her fundamental rights portfolio.

Turning the Charter annual reports into a tool to ensure accountability, promote transparency
and enable participation

In their current format, the Annual Reports on the Charter adopted by the Commission are a source of
information which can be useful to academics, legal professionals and some civil society organizations
and stakeholders active at the EU level. The reports offer interesting statistics on fundamental rights
issues raised by the general public through letters and petitions and by the European Parliament.
‘They also offer a useful overview of most relevant cases concerning the Charter decided by the EU
Court of Justice and of EU legislative and policy initiatives related to fundamental rights. However,
the reports have a number of limitations. Most importantly, the information they provide on action by
the various EU institutions is often anecdotal and scattered. Burning fundamental rights issues falling
squarely within the scope of EU competence are often not mentioned - and when they are, there is no
indication of the course of action the EU intends to take.

'The new Charter strategy is a good opportunity to rethink the Annual Reports on the Charter and
turn them into a more helpful tool. The reports could, for example, give an account of what action


https://www.unhcr.org/news/press/2019/1/5c500c504/six-people-died-day-attempting-cross-mediterranean-2018-unhcr-report.html
https://www.unhcr.org/news/press/2019/1/5c500c504/six-people-died-day-attempting-cross-mediterranean-2018-unhcr-report.html
https://ec.europa.eu/home-affairs/what-we-do/policies/irregular-migration-return-policy_en
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the Commission takes each year to implement the above-suggested annual strategic Charter main-
streaming workplan. This could include an account of what the Commission has done to implement
the Charter across the different policy areas, explain persisting gaps and concerns and future action.

Such an exercise would make the Commission more accountable and would allow stakeholders, such
as civil society organisations, to become more aware of the Commission’s activities. This in turn would
allow organisations to better target their efforts and contributions to prompt and support progress in
the areas they work on.

'The reports could also be used as a basis for a regular and structured dialogue with key organisations
with fundamental rights expertise. A dialogue with organisations like the FRA, civil society organ-
isations, the Council of Europe, UN human rights mechanisms, and national human rights institu-
tions, would allow the Commission to seek their opinion and assistance on existing issues and possible
actions to be taken. Following up on the report in this way could be the responsibility of each of the
lead services according to their areas of competence, with the support of DG Justice’s Fundamental
Rights Policy unit if needed. Use could be made of existing forums such as expert groups. Any hor-
izontal fundamental rights issues that touch on multiple policy areas across DGs could be the object
of debates open to broader participation. For example, the FRA could be tasked with incorporating
debates on these issues during its biannual Fundamental Rights Forum.

'The reports could also be used to trigger a regular interinstitutional discussion on those fundamental
rights issues that are most urgent to address. This discussion could involve the EU Ombudsman and
relevant EU agencies, leading to joint conclusions that outline concrete commitments on the part of
the different EU institutions and bodies in a spirit of sincere cooperation.

Using communication channels effectively

The Commission has stated that raising awareness about the Charter is one of its priorities for the
new Charter strategy. This was also reiterated by the Commission following the results of the recent

Campaigns, if framed well, can help to make the Charter better known among policymakers, pro-
tessionals and the general public. The new Charter strategy could also be an opportunity for all
Commission services to reflect on how to better communicate about the Charter. In particular, for
the Commission to explain to the public how it uses its powers to promote fundamental rights, and
to convey the importance of this for the everyday lives of people in the EU. This would also increase
transparency and visibility of EU action on fundamental rights and increase public support for the
EU’s role in promoting their respect and protection, increasing its legitimacy and its standing against


https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=2ahUKEwjLwtfMq-voAhXPy6QKHaV4CkEQFjAAegQIARAB&url=http%3A%2F%2Fec.europa.eu%2Fcommfrontoffice%2Fpublicopinion%2Findex.cfm%2FResultDoc%2Fdownload%2FDocumentKy%2F86864&usg=AOvVaw3fO5nIzD-yRRGRPNIbilix
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populist attacks. To better connect fundamental rights with peoples’ lived experiences and underlying
values, the Commission could adopt a communication method known as values-based framing (of
which this Liberties’ provides an illustration).

Ensuring respect for fundamental rights in law and
policy making

All EU institutions and bodies have a duty to respect the rights and observe the principles enshrined
in the Charter (Article 51(1) of the Charter). This means they must refrain from adopting measures
that unduly interfere with fundamental rights.

The EU Court of Justice is tasked with ensuring judicial review of the validity of EU measures
including their compliance with fundamental rights. However, the Court can only review binding
acts. And restrictive rules on legal standing make it difficult for a case to actually reach the Court. In
addition, the Court can take a considerable time to deliver its decision, by which time the contested
measure will normally already have started producing effects.

'The suggestions on strengthening the way the Commission promotes the mainstreaming of funda-
mental rights internally to its own work, set out above, would represent a significant step forward. But


https://www.liberties.eu/f/S2bdWD
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0225:FIN:en:PDF
https://curia.europa.eu/jcms/upload/docs/application/pdf/2014-04/cp140054en.pdf
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the Commission could take other measures internally to prevent EU action that fails to comply with
fundamental rights from emerging to begin with.

Improving the quality of fundamental rights impact assessments

'The Commission has long realised that it is essential to check the compatibility of EU measures with
fundamental rights before they are adopted. To this effect, it has committed itself to following a set
of guidelines to assess the impact on fundamental rights of new legislative proposals. As of 2015,
a specific tool and checklist for fundamental rights impact assessments have been included in the
better regulation package. However, there are a number of issues that hinder the effectiveness of this
process, and thus hamper better regulation efforts.

First, there is a lack of awareness and expertise of officials conducing the impact assessments on
fundamental rights standards. Ideally, as suggested above, fundamental rights focal points would
be appointed in all services. Failing that, a member of DG Justice’s Fundamental Rights Policy unit
could join the teams in charge of impact assessments from the outset. As well as providing their own
expertise, focal points could also ensure meaningful and timely upstream consultations, as appropri-
ate. For example, with DG Justice’s Fundamental Rights Policy unit (which may also convene special
meetings of the Inter-Service Group on the Charter), the fundamental rights team in the Legal
Service and relevant external stakeholders. Such stakeholders could include regional and international
human rights bodies, the FRA and civil society organisations. Such consultations could be facilitated
by the establishment of fundamental rights consultative forums, as suggested above.

Second, there is no independent expert check on the results of the fundamental rights impact assess-
ment. Assessing the impact of a proposal on fundamental rights is unlike assessing its social, economic
or environmental impact. The Charter is a binding legal instrument, which sets standards that must
be interpreted in the light of existing jurisprudence and other relevant human rights instruments. The
discretion the Commission has in the choice of the policy option and the identification of necessary
mitigating measures is constrained by these binding legal standards. In addition, the choice of the
policy option should also duly take into account the potential positive impact on fundamental rights,
in accordance with the EU’s obligation to promote and not only respect, fundamental rights.

While DG Justice’s Fundamental Rights Policy unit and the fundamental rights team in the Legal
Service are tasked with checking draft impact assessments from a fundamental rights perspective,
these services are not, as such, independent from the Commission’s political level. It is thus reasonable
to expect additional screening by an external consultative committee of independent fundamental
rights experts. This could, for example, take the form of a permanent fundamental rights consultative

forum, as suggested above. This body could be tasked with:
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* delivering its opinion on the policy options from a fundamental rights point of view, including
considerations on both a potential negative and positive impact;

* making recommendations on safeguards and mitigating measures;

* providing guidance on the monitoring framework needed to assess the impact on fundamental
rights of the initiative once adopted.

'The responsible service should: take due account of the forum’s opinion when drafting the impact
assessment and explain its reasons for any deviation from this opinion. This should be performed
before the impact assessment is submitted to the Commission’s Impact Assessment Board (IAB), and
before the actual proposal is drafted. In addition, the IAB should always include one member with a
demonstrated record of fundamental rights expertise.

'The new EU copyright rules (Copyright Directive 2019/790) are a good example of how a proper fun-
damental rights impact assessment, involving independent and specialised fundamental rights experts
from the outset, could have ensured better compliance with the Charter, thus avoiding future issues.
While modernisation of EU copyright legislation was inevitable and needed, after the Commission’s
proposal was adopted, many stakeholders, including academics, the European Copyright Society,
human rights organisations including Liberties, the UN Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression, individual users, and various prominent
associations representing the interests of the creative sector expressed concern about the impact that
certain proposed measures, in particular the Directive’s Article 17, could have on freedom of expres-

sion.

Strong criticism, including by copyright experts, continued after the Directive’s formal adoption, with
the Commission having to eventually commit to working together with stakeholders on guidelines
aimed at ensuring a fundamental rights compliant implementation of Article 17. Liberties has closely
engaged in this process and recently shared with the Commission its recommendations on the basic
safeguards and principles for the implementation of the Copyright Directive to ensure free speech
and privacy for users. Liberties’ position on this EU legislation, which broadly reflect that of a range
of other stakeholders, show that the adopted rules leave unresolved many fundamental rights issues
which will need to be addressed through additional safeguards and further harmonisation. This is not
ideal from a better regulation perspective.
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https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3054967
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3054967
https://www.liberties.eu/en/news/delete-article-thirteen-open-letter/13194
https://www.liberties.eu/en/news/copyright-directive-eu-agreement-details/17109
https://www.ohchr.org/Documents/Issues/Opinion/Legislation/OL-OTH-41-2018.pdf
https://netzpolitik.org/2019/fast-5-millionen-unterschriften-gegen-uploadfilter-an-justizministerin-barley-uebergeben/
https://www.politico.eu/wp-content/uploads/2019/01/Creative-Sector-Calls-for-a-Suspension-of-Negotiations-on-Article-13.pdf
https://www.politico.eu/wp-content/uploads/2019/01/Creative-Sector-Calls-for-a-Suspension-of-Negotiations-on-Article-13.pdf
https://www.ivir.nl/recommendationsarticle17/
https://www.liberties.eu/en/news/eu-commission-agrees-transparency-copyright-guidelines/18791
https://www.liberties.eu/en/news/guidelines-on-copyright-directive-implementation/19263
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'Third, impact assessments are not routinely carried out for policy initiatives. However, policy initiatives
setting out guidance or recommendations to Member States and announcing legislative proposals can
have a significant impact on fundamental rights. For example, the 2017 Commission Communication
on the EU Action Plan on Returns. Similar proposals should be subject to an impact assessment, all
the more because they are not subsequently screened by other institutions, nor they are amenable to
judicial review. The Secretariat General could play a role in evaluating whether draft policy measures
need to undergo a fundamental rights impact assessment.

Avoiding backsliding on fundamental rights during negotiations of proposals

'The Council and the European Parliament committed to improving checks on compliance with fun-
damental rights of legislative proposals during negotiations, and especially to systematically verify
that amendments are in line with the Charter. The Council even adopted to that effect.
However, these commitments have not yet been put into practice. Until an effective screening system
is put in place by the co-legislators, there are a number of measures that the Commission can take to
avoid backsliding on fundamental rights during negotiations within and between the Council and
European Parliament.

'The Commission could, for example, recommend that the co-legislators ask the FRA to provide an
opinion on single amendments or on the text of the proposal as provisionally agreed (Article 4 of the
FRA’s founding Regulation). It could also make use of this possibility itself, since the proposal as a
whole remains a Commission proposal. This would ensure a more efficient use of the FRA’s mandate
and resources and avoid an embarrassing situation in which the FRA is asked an opinion on the
Commission’s proposal itself by one of the co-legislators. The European Parliament has done this on


https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20170302_a_more_effective_return_policy_in_the_european_union_-_a_renewed_action_plan_en.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20170927_recommendation_on_establishing_a_common_return_handbook_annex_en.pdf
https://ec.europa.eu/commission/sites/beta-political/files/soteu2018-returning-illegally-staying-third-country-nationals-directive-634_en.pdf
https://www.consilium.europa.eu/media/30209/qc0214079enn.pdf
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various occasions, including, recently, the proposed recast Return Directive and the Regulation on
preventing dissemination of terrorist content online.

'The Commission could also make strategic use of its power to modify or withdraw legislative propos-
als where amendments proposed during negotiations raise fundamental rights concerns, in line with
recent guidance provided by the EU Court of Justice. Indeed, amendments raising fundamental rights
concerns are always to be deemed contrary to Commission’s proposals, which should all respect and
promote fundamental rights enshrined in the Charter.

Ensuring systematic monitoring and evaluation of EU legislation and policy from a
fundamental rights perspective

Monitoring and evaluation of the impact of EU initiatives is an integral part of the better regulation
principles. As with economic, social and environmental impacts, assessing the impact on fundamental
rights should be an integral part of all monitoring and evaluation exercises.

To that effect, standard clauses making reference to fundamental rights could be included in all
legislative proposals that provide for a monitoring and evaluation exercise (similar to the reporting
provision included in the 2017 EU Directive on combating terrorism).


http://curia.europa.eu/juris/liste.jsf?language=en&num=C-409/13
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'The EU Directive on combating terrorism (Directive 2017/541) contains a reporting clause which
obliges the Commission to give account of the impact of the Directive on fundamental rights and
freedoms, including on non-discrimination, on the rule of law, and on the level of protection and
assistance provided to victims of terrorism. The clause also provides that, in order to carry out such an
evaluation, the Commission shall take into account any relevant information regarding the exercise of
powers under counter-terrorism laws related to the transposition and implementation of the Directive.
'The clause was not present in the Commission’s proposal but was included during negotiations, build-
ing on an amendment proposed by the European Parliament. If properly implemented, this reporting
obligation will provide an opportunity for fundamental rights experts, including from international
bodies, the FRA and civil society, to provide information and evidence on the Directive’s impact on
fundamental rights, which should feature in the Commission’s assessment and influence decisions
on follow-up actions. This is relevant because concerns have been voiced over the impact of the im-
plementation of the Directive’s provisions, for example, on free speech. Liberties member Rights
International Spain also mentioned this in the report Liberties sent in response to the European
Commission’s 2020 consultation on the rule of law.

Such a fundamental rights-based approach to the Commission’s evaluation should be considered good
practice and integrated by the Commission as part of standard reporting clauses in all legislative pro-
posals — or at least, proposals whose impact assessment points to a fundamental rights impact (either
in terms of promotion or of possible limitations, both of which should be addressed in evaluations).
'The Commission, however, does not seem keen to take this opportunity. It is striking, for example,
that the proposed Regulation on preventing dissemination of terrorist content online, presented by
the Commission following the adoption of the Directive on combating terrorism, does not contain
such a clause. Yet, the introduction of such a reporting obligation would have been a fortiori necessary
given that this Regulation’s objective is to actually enforce the Directive’s provisions, by devolving
to hosting service providers the duty to detect and remove content corresponding to the definitions
contained in the Directive, raising further concerns among fundamental rights experts, including
Liberties.

As regards evaluation, fundamental rights expertise could be ensured as a rule within the interservice
steering groups. For example, the suggested fundamental rights focal point of the leading service, or
a member of DG Justice’s Fundamental Rights Policy unit.

Meaningful cooperation could be ensured, beyond public consultations, with stakeholders with fun-
damental rights expertise, such as the FRA, civil society organizations, and national human rights
bodies. These bodies could help the Commission gather evidence in the monitoring phase, to feed into
the evaluation and to provide advice on appropriate follow up. Regional and international monitoring
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017L0541&from=EN
https://www.liberties.eu/f/Ko8Dt_
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52018PC0640&from=EN
https://www.euractiv.com/section/digital/opinion/misguided-solution-to-terrorist-content-will-have-bad-consequences-for-our-rights/
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bodies could also be consulted as part of monitoring and evaluation exercises, with a view to assess the
impact of EU law on Member States’ fundamental rights obligations under international agreements.
The establishment of sectorial fundamental rights consultative forums, as suggested, could facilitate
such cooperation.

Closer and more transparent monitoring of agencies’ and bodies’ activities

Several EU agencies and bodies are tasked with a number of operational duties which may give rise
to fundamental rights concerns. The Commission has a general responsibility to supervise agencies
and bodies. It could systematically include a section on fundamental rights screening and addressing
relevant issues in its regular opinions on agencies’ work programmes.

'The revised regulation on the European Border and Coast Guard (Frontex) provided the Agency with
a stronger and broader mandate to operationally support Member States’ activities on border control,
return and cooperation with third countries. Progress was made within the Agency’s institutional
framework to ensure that additional powers came with a strengthened protection of fundamental
rights. However, important challenges remain surrounding the effective use of these fundamental
rights safeguarding mechanisms, as reported by the Agency’s Fundamental Rights Consultative Fo-

rum.

'The European Commission could make use of its oversight power and routinely include a comprehen-
sive fundamental rights section in its opinions on the Agency’s work programmes. This could set out
targeted recommendations based on a thorough assessment of the work of the Agency’s Fundamental
Rights Officer, the effectiveness of the complaint mechanism and the follow-up given by the Agency
to the findings and recommendations of its Fundamental Rights Consultative Forum.
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Protecting fundamental rights

'The duty to protect fundamental rights is a positive obligation requiring the EU to take all measures
in its power to prevent the Member States from, and to sanction them for, violating the Charter when
acting within the scope of EU law. The Commission, as guardian of the Treaties, already has all the
tools it needs in order to effectively carry out this duty, they just need to be used to their full potential.

Providing guidance to Member States on fundamental rights driven transposition and
application of EU legislation

When fundamental rights concerns arise about the transposition or application of EU legislation, the
Commission has various tools at its disposal to guide Member States and help avoid violations. These
tools could be used more systematically, in particular:

* transposition workshops, which could include one or more sessions that discuss fundamental rights
issues and involve external fundamental rights experts. For example from the FRA, international
and regional human right bodies, civil society organizations and national human rights institutions;

* the adoption of targeted guidance in the form of recommendations, framing the relevant EU law
provisions in the light of fundamental rights standards. The implementation of recommendations
could be monitored and reported on through existing or ad hoc expert groups;


https://edri.org/can-we-ensure-eu-terrorism-policies-respect-human-rights/
https://fra.europa.eu/en/news/2018/workshop-discusses-transposition-terrorism-directive
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32002F0584
https://www.europarl.europa.eu/legislative-train/theme-area-of-justice-and-fundamental-rights/file-revision-of-the-european-arrest-warrant
https://ec.europa.eu/newsroom/just/item-detail.cfm?item_id=603873
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the execution of warrants in cases in which the fundamental rights of the wanted person are at risk.
However, there is no information of a thorough monitoring being conducted by the Commission on

the implementation of this guidance by Member States.

* tailored training of public authorities and operational support, to be offered at national level through
the deployment of fundamental rights experts from the Commission itself, the FRA and/or exter-
nal independent experts contracted for that purpose;

* closer and more structured cooperation with relevant regional and international human rights bod-
ies on fundamental rights issues that have a connection with both EU and international law.

The Commission’s refit evaluation of EU rules on the facilitation of irregular migration pointed to
a general agreement on the need for non-legislative measures to avoid the criminalisation of those
providing genuine humanitarian assistance to migrants. The issue was recently brought to the fore-
front in particular in connection to legal actions initiated against activists and organizations involved
in search and rescue (SAR) at sea, where the application of relevant EU and national rules must be
reconciled not only with human rights law but also with international obligations for rescue at sea. The
non-criminalisation of humanitarian assistance was also addressed in a UNHCR guidance document.
'The European Commission could build on the expertise of UNHCR and other relevant UN bodies
to respond to the many calls, including by the European Parliament and the FRA, to prevent the EU
legal framework from being used to criminalise humanitarian assistance provided in particular in the

context of SAR operations at sea.

A strategic approach to Charter based enforcement action

'The Commission could pursue more effective and strategic enforcement action to ensure that Member
States implement fundamental rights standards in areas of EU competence. This would require:

* timely and vigorous enforcement of EU rules implementing fundamental rights standards;

* a proactive and systematic use of infringement powers to tackle violations of fundamental rights

falling within the scope of EU law. This could be facilitated by:
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https://ec.europa.eu/transparency/regdoc/rep/10102/2017/EN/SWD-2017-120-F1-EN-MAIN-PART-1.PDF
https://fra.europa.eu/en/content/fundamental-rights-considerations-ngo-ships-involved-search-and-rescue-mediterranean-and
https://fra.europa.eu/en/content/fundamental-rights-considerations-ngo-ships-involved-search-and-rescue-mediterranean-and
https://www.refworld.org/docid/5a2e9efd4.html
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© the creation of a ‘fundamental rights index’ of EU law to identify where any EU law that appears
superficially unrelated to fundamental rights could actually be used to enforce these standards.
The audit of EU legislation based on this ‘fundamental rights index” should be accompanied by a
strategic enforcement strategy. The establishment of an annual strategic Charter mainstreaming
workplan, as suggested above, would provide a good basis for this;

© asystematic requirement on Member States to provide, as part of their duty to inform the Com-
mission about measures adopted to implement EU law, an explanation as to how fundamental
rights were taken into account. The strengthening of fundamental rights impact assessments, as
suggested above, would help framing such a requirement in relation to the piece of EU legislation
concerned;

° regular reporting, which could be commissioned to the FRA, illustrating the fundamental rights
impact of measures adopted by the Member States in the field of application of EU law.

better considering and exploring the possible relevance of horizontal EU provisions such as the duty
of sincere cooperation (Article 4(3) TEU), where Member States act in a way which is liable to
jeopardize the achievements of the objectives pursued by the EU — including respect of fundamen-
tal rights and the other founding values enshrined in Article 2 TEU. The Commission could rely on
the duty of sincere cooperation to take a broader approach to enforcement action —i.e., to go against
national measures that, although they may not violate specific obligations under EU law, have the
effect of depriving EU law of its effectiveness. Such a general principle could also be used as a legal
basis to cut oftf EU funds to Member States that engage in repeated violations of EU fundamental
rights and values and refuse to engage constructively.


https://www.liberties.eu/f/Ko8Dt_
http://curia.europa.eu/juris/documents.jsf?num=C-78/18
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'The Commission could further reinforce the impact of enforcement actions by cooperating more
closely with organizations monitoring respect for fundamental rights at national level. Cooperation
with regional and international monitoring bodies, civil society organisations and national human
rights institutions, would make it easier for the Commission to:

* gather evidence (including through country visits);
* seek advice on applicable fundamental rights standards;
* ensure a continuous monitoring of action taken by Member States to remedy the violation.

'The Commission could also increase the transparency and accountability of how it applies its margin

of discretion on enforcement actions. This would help to implement the principle of good administra-
tion (Article 41 of the Charter). The Commission could do this by:

* publishing clear and comprehensive data on Charter based enforcement actions, including infor-
mation on their outcomes — this could be included in annual Charter Reports and/or the Annual
Reports on monitoring the application of EU law;

* broadening its interpretation of the rules on access to documents in the context of Charter based
infringement proceedings, in particular when the request comes from an organisation monitoring
the respect of fundamental rights at national level;

* making use of easily trackable communication channels — such as webpages, press statements and
press releases - to provide transparent and comprehensive information to the public on Charter
based enforcement action. This information should include the grounds on which infringements are
taken forward but also the reasons why a decision is made not to pursue a case.


https://fra.europa.eu/en/news/2020/deplorable-conditions-receptions-centres-and-police-violence-still-daily-reality-many
https://www.europarl.europa.eu/doceo/document/CRE-9-2020-02-12-ITM-024_EN.html
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Promoting the protection of fundamental rights and values at national level

Under the future EU Justice, Rights and Values Fund and related programmes to be adopted as part of
the next Multiannual Financial Framework, the Commission could better target funding to support
actors that can play a role at national level to help protect fundamental rights and enforce the Charter.
'The Commission could especially give priority to supporting organisations that are in a position to:

* litigate on fundamental rights in particular in areas covered by EU law;

* provide training to other relevant organizations, legal professionals and public authorities on how
to use EU law to protect fundamental rights;

* communicate effectively with the public with a view to increasing grassroots support for fundamen-
tal rights, rule of law and democracy in the Member States.

Eftective financial support would obviously presuppose an adequate budget envelope to be dedicated
to these priorities.


https://www.liberties.eu/en/news/european-vaues-fund-two-proposals-mff/14471
https://ec.europa.eu/commission/presscorner/detail/en/MEMO_18_3975
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Conclusion

In the past 10 years since the Charter became a legally binding instrument, the importance of making
fundamental rights the guiding light and compass of EU action had achieved greater prominence. The
European Commission strived to reflect this in its institutional framework, processes and actions. A
number of good practices were put in place, but its efforts remain scattered and its commitments are
overall not effectively put into practice.

'The forthcoming adoption of a new strategy on the effective application of the Charter is a great
opportunity for the Commission to learn from the past and secure for itself new concrete tools and
practices which will help ensure the EU can really lead by example when it comes to the promotion,
respect and protection of fundamental rights.

Only if it succeeds in creating a real fundamental rights culture driving EU action, will the new
Charter strategy be able to achieve tangible progress on fundamental rights on the ground. And only
if people can begin to appreciate the contribution of the EU in putting in practice their rights, will
they acknowledge the EU’s legitimacy and be more inclined to support its efforts and defend it against
nationalist and populist attacks.
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'The Civil Liberties Union for Europe (Liberties) is a non-governmental organisation promoting and
protecting the civil liberties of everyone in the European Union. We are headquartered in Berlin
and have a presence in Brussels. Liberties is built on a network of national civil liberties NGOs from
across the EU. Unless otherwise indicated, the opinions expressed by Liberties do not necessarily
constitute the views of our member organisations.
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